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September 20, 2016

Honorable Mayor Stephen G. Scalmanini and
Council Members Hand Delivered and

CityofUkiah by email
300 Seminary Avenue,
Ukiah CA 95482

Re: Ukiah Valley Sanitation District v. City ofUkiah

Dear Honorable Mayor Scalmanini and Council Members:

Our apologies for the delay in responding to your letter dated September 14, 2016. The

Ukiah Valley Sanitation District ("District") board needed to review and approve the mailing of
this letter since it relates to pending litigation. Let me begin by noting that there is substantial

background and other detail in this letter because the City ofUkiah ("City") has three (3)
relatively new council members who may not be aware of critical details that impact the

litigation.

Further, since the underlying issues in the lawsuit impact the so-called Purple Water

project, it is our belief that the matter cannot be addressed properly absent reference to, and an

understanding of, those underlying issues. The City requests the District dismiss the lawsuit,
which, it should be noted, includes the City's recent counter-lawsuit against the District. The
City states that the District's lawsuit should be dismissed because the state will not issue loans

for the Purple Water project with that action pending. In this regard, I note that the request to

dismiss the lawsuit so the state's concerns are alleviated, subject to the offered side agreement

that would allow the District to simply re-file suit after the City receives loan funds, seems to me

to border on fraud. In short, it would condone the City's misrepresentation to the state that a

claim or lawsuit against the City does not exist. Consequently, the District will not participate in

such activity, which would necessarily include substantial conditions, absent assurances from the

state that it finds such conduct acceptable.

Background

The City and District operate as a joint venture of sorts. Under agreements in place for
decades, the City owns the treatment facility and is for the most part charged with operating and

maintaining the entire sewer system, including that portion of the system in the District's

jurisdiction, which includes a portion of property within the City's city limits known as the
Overlap Area.

Properties within both parties' jurisdictions place effluent, or waste, into the system,
which requires treatment. One central design of the agreements was to allocate, or divide, the
operating and maintenance costs for the sewer system between the parties. For simplicity, we'll
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refer to that as O&M . Basically, the idea is that each party pay O&M in proportion to the

amount ofeffluent that party's properties place into the system.

Determining the amount ofeffluent placed into the system is not an easy task. Of course,

properties connected to the system discharge effluent into it. But, there are no (or very few)
installed meters that calculate the discharge into the system from each property. Over time, the

parties' agreements handled this issue differently.

Before 1985, the agreements were designed to allocate O&M based on the number of

connections within each party's jurisdiction. In short, if a property was physically hooked into
the system, it counted as one connection. Thus, if the District had 45% and the City 55% of the

total connections, then O&M would be paid by each party corresponding to that percentage.

Pretty simple. However, allocating O&lVt based on connections is problematic; it doesn't

come close to measuring the amount of waste a property discharges into the system. For

example, the amount of waste a 2 bedroom, 1 bath, house typically places into the system is quite
different from the amount placed into the system by a restaurant (think: sinks, dishwashing,

bathrooms, and numerous employees and patrons all using its facilities on a daily basis). The
issue is exacerbated when considering differences in user type. A brewery, for instance,
discharges a far greater amount of solids down its drains than does a typical single-family

dwelling; thus, the brewery's discharge requires more treatment.

To address these problems, beginning in 1985 the City and District agreed to allocate
O&M based on Equivalent Sewer Service Units ("ESSUs"), within each party's jurisdiction. (4th

Supp. Agmt, 2/6/1985, pp. 1-2, § 1.) The concept was to establish a central standard by which

all connected parcels, irrespective of type, could be fairly measured. Therefore, one ESSU was
considered to be the equivalent amount of waste characteristically discharged by a single-family

dwelling.

But, again, there are no meters currently installed to measure discharge. To handle that

problem, formulas were developed (or, at least were supposed to be developed) to approximate a
connected-user's discharge by reference to the amount of water—which is metered—consumed by

a property. Since the concept was to measure this use by reference to a standard—a single-

This more broadly includes "annual costs for treatment, including maintenance, operation, administration,
repair and replacement, expansion, upgrading, debt service, insurance and financial services of the entire sewer

system (treatment plant, trunk sewer, and collection system)." (Amend. 1 to Part. Agmt, p. 1, 2nd full ^.) This
language deviated somewhat between agreements. (See, 4th Supp. Agmt, 2/6/1985, p. 1, § 1; Part. Agmt,

7/19/1995, p. !,§!.)
For the sake of practicality, the City projected each party's connections from 1967 through 1984. (3rd Supp.

Agmt, 12/14/1966, p. 1, § 2.) The agreement provided that if the actual ratio deviated from the projected ratio

by more than 10% in any given year, then the percentage allocation ofO&M would be adjusted accordingly.

(Id., p. 2, § 2.) As discussed below, that didn't happen.
Of course, not all water used by a property enters the sewer system. Again, these are approximations. But,

that fact was considered and addressed. For example, property owners use metered water to irngate. Irrigated

water does not discharge from the property into the sewer system. Then again, property owners typically don't
in'igate in the winter. Considering that, only metered water use during winter months is applied to determine a

property's discharge.
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family dwelling—it was necessary to establish the amount of water typically consumed by such a

property. With some deviation, that amount was established at 250 gallons per day (GPD).

Of course, establishing that standard did not address the differences in type of user, and

thus type of waste, discharged into the system. To address that issue, formulas were developed

to equate the standard one ESSU with water consumption or some other methodology depending

on the type of connected user (e.g. different methods are applied for restaurants as opposed to
office buildings or light industrial).

Application - Expense & Revenue Allocation

Although technically a separate entity, until 2008/2009 the District's board was
comprised of two (2) members of the Mendocino County Board of Supervisors, one of whom

was always the supervisor of the district in which the City lies, plus one Ukiah City Council
member. In fact, until about 2004, the District had no employees , and today the District only

has a part-time manager and staff. Historically, there was little need for employees given the

City's obligation to provide all system-related personnel. (See Supp. Agmt., 10/20/1958, p. 1, §
11.) This led to problems.

The City was and is responsible for actually operating the system and undertaking system

maintenance and repair. (See, e.g., Part. Agmt, p. 2, § 9.) It was and is also charged with
allocating system expenditures and, thus, determining the number of connections or ESSUs, as

the case may be, within each party's jurisdictional boundaries. The City was and is also tasked

with collecting revenue from all system ratepayers—both those within the City and those within

District territory. As far back as 1958 the City agreed to "maintain complete records and account

relating to [system] costs and expenditures... in connection with [the system] and of all

sewer...revenues...." (Supp. Agmt, 10/20/1958, p. 2, § 18; see also, Part. Agmt, 7/19/1995, p. 3,

§13 [same].) Indeed, the City was and is still "the paying and receiving agent for all District
operation and maintenance funds." (Part. Agmt, p. 1, § 1.)

In theory, payments by ratepayers within the City's jurisdiction (excluding the Over-lap

area) are placed into one bucket (for simplicity, "City Bucket") and revenue sourced from the
District's jurisdiction (including the Over-lap area) is placed into another bucket ("District

Bucket"). From there, the City pays the entire sewer system's O&M based on the allocation that
it determines.

However, as far back as 1966, the City did not properly count and adjust the number of
connections within each party's jurisdiction. As noted in footnote two, in 1966 the City projected

the proportionate number of connections for the years 1967 through 1984. The projections

served as a baseline of sorts. If, in any given year, the actual number of connections deviated

from those baseline projections by more than 10%, the City was required to adjust the allocation
based on the number of actual connections. For eighteen (18) years (1967-1985) it didn't.

Consequently, the District was overcharged.

Then, beginning in 1985, the City was responsible for allocating O&M based on ESSUs.
This continued with the parties' 1995 Participation Agreement. Again, this annual allocation was

based on the ratio ofESSUs each party had within its jurisdiction to the system-wide ESSU
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count. That count was simply the ESSUs "on record as of March 31 each year." (4th Supp.

Agmt, 2/6/1985, p. 2, § 1, last T[; Part. Agmt., 7/19/1995, p. 1, § 1, last line.) As was its
responsibility, the City kept and determined that record.

However, the City's reported ESSUs vary from its annual internal ESSU documentation,
which shows the total of all ESSUs added to the system each year. It further differs from the

actual ESSUs subscribed to a property in building permits. What's more, the City wrongly
charged the District a variety of costs, ostensibly as O&M. By way of illustration, the City
improperly charged the District for: depreciation on "District lines and equipment," as well as a

City "utility plant charge"; and, a percentage of the City's "General Government Services." In

short, the City treated District revenue as a slush fund to supplement its ever-growing

institutional overhead.

As an aside, these issues must be addressed and corrected now. Not only has the District

been damaged historically, but absent correction, the future harm, even in the near term, will be

substantial. And, the proposed Purple Water project, discussed below, will only exacerbate the

problem if these issues are left unabated.

The discussion above in this section relates mainly to system expenses. We now turn to

revenue . Here, too, misallocations persist. Remember, the City is the collection agent for the

District, and this is a relatively simple issue. The key inquiry is to simply determine the

jurisdiction in which a given property is physically situated; revenue sourced from City
properties should be placed in the City Bucket and revenue from District properties should be

placed in the District Bucket. For whatever reason, that has not happened.

A couple examples illustrate the point. The Brookside Retirement Residences are located

in the District's jurisdiction. Revenue generated from that property has been collected by the

City in accordance with the agreements. However, that revenue has been placed in the City's

Bucket. The City admitted the error and promised to correct it. (Newell (City) email,

11/23/2011). According to District records, it appears that didn't happen. Likewise, the City
itself admitted that revenue from 44 District parcels were improperly deposited into the City

Bucket. (UVSD Min., 6/19/2012, p. 2, middle.) Yet, despite all this and the District's requests to

correct the problems, the City has refused to do so.

The District has been given no reason for the City's actions and, more importantly,

refusal to correct the problems. Rather, the City is steadfastly silent and unwilling to act on the

matter.

The Capacity and Rehabilitation / Upgrade Projects

By the early 2000's the existing treatment plant was dated and exceeded capacity. The

City was under a moratorium because it exceeded plant capacity of 9,800 ESSUs. As a

temporary fix, the City was allowed to implement a chemical enhancement program (CEPT) to

treat effluent until the remodeled plant went on line. During that time, environmental laws
tightened regarding allowable nitrate and ammonia levels present in treated water discharged by

the plant into the Russian River. The parties entered an agreement to undertake a project to

address these problems.
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The 2004 agreement articulates two parts to the "Project": (1) the "Capacity Project";

and, (2) the "Upgrade/Rehabilitation Project". (Amend. 2 to Part. Agmt, 12/15/2004.) As the
names imply, the Capacity Project was designed to increase the treatment plant capacity—the

ability to treat additional waste—and the Upgrade Project was designed to upgrade and

rehabilitate the existing plant. (Id., p. 2, item 7.) The agreement also broke down responsibility

for Project costs.

Regarding the Upgrade/Rehabilitation Project, the cost sharing term is straightforward:
allocation of these costs is based on the annual ratio ofESSUs between the parties, commencing

the year in which the costs are first incurred. The idea here was to track the Participation

Agreement. (Amend. 2 to Part. Agmt, 12/15/2004, p. 3, § 2.2.)

The agreement for the Capacity Project costs, on the other hand, was not a model of

clarity. Obviously, it was necessary to determine the ratio of the anticipated increased capacity
that each party would consume. Initially, an estimate was generated by reference to the ratio of

ESSUs the City and District would each need through 2020. That ratio was established as 65%
District and 35% City (Amend. 2 to Part. Agmt., 12/15/2004, p. 3, § 2.2.). The ratio serves as a

baseline of sorts. Actual allocation of Capacity Project costs was to be reviewed annually,

commencing 12 months after the Project was completed. (Ibid.) Here is where it gets jumbled.

The annual adjustment of that baseline ratio—which again, was grounded in ESSUs—is to be
based on the "actual proportion of new connections in the City and the District."5 (Ibid.,

emphasis added.) As discussed above, connections and ESSUs are not the same. They are more

or less the proverbial apples and oranges. Therefore, adjusting an allocation grounded in ESSUs

by virtue of changes in connections presents difficulties.

In any event, the City's own internal documents demonstrate it has never adjusted the

allocation since 2004. This, despite the fact its own records show the need. Even assuming the
City has been correctly calculating ESSUs in the first instance, according to the City's own

building permits, ESSU reports, and ESSU worksheets, there have been additions and changes to

ESSUs and connections that necessitate reallocation.

There are other problems with the Project allocation. As noted above, the initial, or

baseline, ESSU distributions (65%/35%) were generated based on representations made by the
City, as would be expected. Recall that the City was the District's agent, maintaining all books

and records and, in that role, was necessarily responsible for calculating connections and ESSUs

for the entire system and then allocating costs and revenue. In formulating the agreement, the

City represented that historical connections data suggested a divide of 77% District and 23%
City. However, based on City documents, the District later learned that the ratio of system
ESSUs was never more than 47%. In other words, the underlying basis for the Project cost

The Project was not completed until approximately 2009.
The agreement goes on to provide that the annual adjustment should take "into account the number of new

service connections within each party during the previous twelve months, the total number of new connections
within each party's jurisdiction since [12/15/2004], the likely number of new connections in the next one, three

and five year time periods, any changes in organization, including annexations and detachments...and any other
facts or conditions the Parties consider relevant." (Amend. 2 to Part. Agmt, 12/15/2004, p. 3, § 2.2.)
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allocation was false and does not reflect reality. Despite that, the City has refused to properly
adjust the allocation.

Again, these issues must be addressed and corrected now or the District will continue

paying more than required or agreed. After all, the City is in control of the District's checkbook,

so to speak. In addition to the historical damage caused by over allocation of these expenses to

the District, the future harm the District will suffer absent correction is substantial. This includes

the Purple Water project.

The City Refuses to Give the District Its Own Revenue

We discussed above the fact that District revenue has been improperly deposited into the

City Bucket. But, there is an additional revenue issue that must be addressed-the District's net

revenue currently being held by the City.

This is how it breaks down. As noted above, the City collects revenue for the entire

system. City property revenue goes into the City Bucket and District property revenue goes to
the District Bucket. From there, O&M and Project expenses are paid by the City from each
bucket according to the allocation determined by the City. The balance left in each bucket

constitutes net revenue.

The District has sought an accounting of its bucket, but the City has refused. In this vein,
it may be recalled that the City is the District's "paying and receiving agent," making the District

the principal party. There is no sound legal basis for an agent to deny its principal an accounting

under these circumstances.

In any event, the District has discovered that the City holds millions of dollars in District

revenue. This figure is sourced from the City's own financial statements, namely a statement of
what it calls "Fiduciary Funds." According to an independent audit, the amount due to District on

June 30, 2014, over two years ago, is $6,999,374. (See, e.g., City ofUkiah Combining Statement

of Fiduciary Net Position, Fiduciary Funds, 6/30/2014, attached as Exhibit #1.)

Despite the District's requests, the City refuses to give the District its own net revenue.

The City offered a number of reasons over time, but the central one is simply that it can't. The

reasoning is without justification and flies in the face of its own conduct.

The City's position is grounded in what are known as the Installment Agreement and

Financing Agreement. The Installment Agreement was entered into on March 1,2006, by the

City, the Association of Bay Area Governments ("ABAG"), and Wells Fargo bank. The District

was not a party to it. In short, the Installment Agreement memorialized the transaction by which

the City obtained and agreed to repay $75 million in bond financing for the Project. The
document states that the City pledged the entire sewer system's net revenue as security. (Inst.

Agmt, 3/1/2006, p. 1, item 4 & p. 12, § 4.5 (a)-(d).) As will later be seen, this becomes
important when we address purple water issues.

See Financing Agreement, 3/2/2006, regarding Project-bond expense obligations. It is also discussed below.
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However, the Installment Agreement also expressly allows use of the net revenue for

"any [ ] lawful purposes," so long as no "Event of Default" has occurred. There has been no

Event of Default. In fact, the District specifically asked the City for any information or materials

related to such an event, and the City provided none. Additionally, the Installment Agreement
allows the City to at any time deposit revenue, including net revenue, in a "rate stabilization"

fund for purposes of stabilizing sewer rates imposed by the City. What's more, the City is

permitted to "at any time [ ] withdraw any or all amounts on deposit in the Rate Stabilization

Fund...for any [ ] lawful purposes of the City." (Inst. Agmt, p. 13, § 4.6)

Again, the District was not a party to the Installment Agreement. That said, on March 2,
2006, the District and City entered into the Financing Agreement. At this juncture, it may be

recalled that the parties had agreed in 2004 to allocate Project costs; and, the bonds constitute

such a cost. (Amend. 2 to Part. Agmt, 12/15/2004; Inst. Agmt, 3/1/2006, p. 5, "Project".) The

purpose of the Financing Agreement was to ensure the District established rates sufficient to
enable it to pay its share of Project costs and, thus, to secure the financing costs allocated to the

District under the Participation Agreement, as amended. The security was given "in the same

manner in which the City's allocable share...is secured under the Installment Agreement. (See
Fin. Agmt., 3/2/2006, p. 1, items 2-6.) In other words, the District is permitted to handle that

portion of its revenue that exceeds expenses and the reserve required by the Finance Agreement;

and, most certainly, the its is permitted to use such revenue for any lawful purposes of the
District, including establishing its own rate stabilization fund, which would benefit its ratepayers.

In October 2013, the City released $2,871,814.49 to the District from a rate stabilization
fund. With no further progress over the intervening couple years, in November 2015, the District
filed a motion with the court to, in part, force the City to release the funds. Ultimately, the City

agreed to give the District $1,500,000 of the funds now, with the District preserving its right to
pursue the balance of its net revenues if the matter could not be informally resolved. It remains a
looming issue in the case. Despite all that, the City refuses to release the balance of the District's

money. As discussed above, this position is not justified. It also belies the City's own conduct.

The City holds millions of dollars in District money, including net revenue. As noted

above, as of June 2014, the figure was at approximately $7,000,000 according to the City's own

statements. These monies are sourced from District properties. All O&M and Project payments

allocated to the District (even those improperly allocated), have been paid from District

revenues. Indeed, over the last several years. District revenue generated an ample surplus; thus,

the millions of dollars of District net revenue that is being held by the City.

Pre and Pending Lawsuit Efforts to Resolve Issues

As noted above, only since 2009 has the District been independently run. Unlike its

predecessors, that independent board did not wear "two hats." Its focus and duty was not

divided. The District, in light of the agreements, continued to rely on the City as its agent, but

discrepancies with the City's accounting, at first insignificant, began coming to light. When

questions were raised, answers were either not forthcoming or simply could not be provided.
Promises to correct misallocations were never carried out. Something was off. The District

undertook an investigation. And, that investigation revealed much of what is discussed above.

The wrongs needed to be addressed.
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From even before the District's lawsuit was filed, the District was willing to make efforts

with the City to resolve the issues underlying this litigation on mutually agreeable terms. For

example, on September 6, 2013, the District's counsel, Duacan M. James, provided the City 's

attorney with a draft copy of the District's proposed complaint. In the cover letter accompanying

that draft, Mr. James stated in part:

"The DISTRICT is willing to meet and confer and reach a

resolution of this matter without the formality of the Complaint

being filed if the CITY demonstrates a similar willingness. If that
is to be agreed upon, one condition of the agreement would be a
waiver of any potential statutes of limitations (and similar legal

and equitable defenses based on timing) that might run during the
course of our attempts to resolve the matter. [^] [...] In the event I
do not have an agreement in place on or before October 4, 2013,
between the CITY and DISTRICT to attempt to resolve the matter,

then I have been instmcted by the DISTRICT Board to file the
Complaint."

Not only did the City fail to agree to the proposal to waive timing defenses "that might
run during the course of our attempts to resolve the matter," there was total silence on the City's

part. Therefore, it was necessary for the District to formally take action in the form of a lawsuit.

After the lawsuit was filed by the District, mediation was suggested. The City ultimately
agreed to mediation in late December 2013. The mediation did not begin until August 13, 2014.

In an effort to be as transparent as possible prior to mediation, on June 18, 2014, the District

provided the City, through its attorney, a flash drive containing a copy of every related document

the District had located up to that point in time. That included approximately 38,000 pages of
material, Bates stamped: ESSU 001-0025; UVSD 3000-36,769; and, UKCC0001-4955. It was a
one-sided gesture; the City did not similarly respond. As an aside, the only additional

documents the District has been able to obtain is what little material has been disclosed by the

City in response to the District's information requests through discovery or Public Records Act

Requests processes, some materials sourced from third-party subpoena efforts with which the

City was copied, or what is posted online. Even obtaining City responses to formal discovery or

Public Record Act Requests has presented a unnecessary battle; for example, the District served
requests for documents in March 2016 and has yet to receive complete responses. Even the most

basic requests have gone unanswered (e.g. information and material showing how the City
detennined the ESSU calculations). Absent compliance, the District is left with no choice but to

take action to compel compliance. This will only unnecessarily drive up costs, in our view.

Mediation took place on August 13-14 and November 12, 2014. During mediation it was

the District's belief that significant progress toward settlement had occurred. Eventually, the

mediator (Judge Wm. Bettinelli) sent us home with a recommendation that the City put their

offer in writing to enable a formal written response by the District. In the meantime, the lawsuit

was placed on hold.

7 The City only provided a few documents related to the nitrate issue.
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The District did not receive the City's formal written settlement offer, which was dated

January 16, 2015, until January 20, 2015. Further, the offer was amended in part on March 12,
2015. After reviewing the offer, the District concluded that, if it agreed to the proposed terms, it

would have been placed in an even worse position.

With that, the District was left with no choice but to pursue its claims. Up to this point in

time, the City has showed little willingness to address the core issues. It appears—based on all

legal maneuvering to date—that the City seeks to escape its wrongs by relying on technical

defenses, such as the statute of limitations. As an aside, even if successful, such a defense would

only go back so far, leaving open claims spanning the last near decade in the very least, not to

mention the future. Further, the court already once rejected the City's efforts in this regard. In

our view, this is a poor maneuver in matters involving public tmst.

Further, the City appealed the trial judge's ruling against it involving the City's effort to
detach (basically, swallow), the District's Overlap Area. Detachment, if appropriate, must
proceed through Mendocino LAFCO, and as far as the District is aware, there are no such

detachment proceedings in process with LAFCO. This begs the question: why is the City

pursuing the appeal and pushing up costs?

Additionally, as explained above, the City has yet to adjust its ESSU allocations to
accurately reflect the actual ratios. What's more, the City for the last several years claimed it was

unable to provide the District with its ESSU calculations. Then, during a very recent public City

Council meeting, the City's engineer volunteered that the information does exist and goes back

for years. (City Council Mtg., 6/1/2016, video at time stamp 1:27:40.) This was news to the
District. Based on that public comment, the District again requested the information under a

Public Records Act request. In response, the City provided an ESSU summary going back to
2005, but it failed to provide material showing how the calculation was generated-i.e. what was
the source of information used to actually generate the summary? After all, in order to assess the

accuracy of the summary, it is necessary to evaluate the information on which the summary is

based. Notwithstanding that, as noted above, when the City's other internal summary records are
compared to the ESSU figures reported by the City on its Sewer Statistics report, there are

substantial differences, some of which are discussed above.

The point in all of this is that the District is, and has always been, willing and eager to

work out these issues with the City. The perception otherwise is not grounded in fact. Finally,
the implication that the City is concerned about the effect on District ratepayers of the lawsuit is

disingenuous at best. The City, it should be pointed out, charges its customers a base rate that is
approximately $11 per month higher than the District's base rates. There should be no difference

in base rate. All told, the District estimates the City collects approximately $750,000 annually in

additional base rate revenue from its ratepayers.

In short, the District's actions seek to redress wrongs committed by the City that have
resulted in substantial losses to District ratepayers. Absent abatement now, those losses will

grow and continue indefinitely. Finally, the District's efforts here are genuine: funds generated

by this lawsuit will, indeed, be for the benefit of District ratepayers.
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Purple Water

As discussed above, in the early 2000's the treatment plant was producing treated waste
water that was near or beyond standards for, among other things, nitrate and ammonia content.

The City, who was charged with overseeing design and construction of the Project, was well
aware of these issues and the future environmental water standards. The City secured $75

million in financing to construct the Project. However, it now appears, the Project was deficient
and nearing capacity almost as soon as it was finished.

Now, the City proposes a $50+ million (the numbers vary) fix in the form of the recycled
water program, commonly referred to as the Purple Water project. On the other hand, it appears
$10-25 million would permit a sufficient plant upgrade for the nitrate and ammonia problem.

The City is concerned that such a fix to the plant will be a band aid of sorts, speculating that

future environmental restrictions will render any newly-upgraded plant out of compliance in

short order.

The District does have concerns with the Purple Water project. First, on the City's watch,

in 2006, system ratepayers assumed $75 million in debt for the expansion and upgrade of the

existing plant, which when completed, was almost immediately rendered obsolete. Now, the

City proposes to expend another $50+ million to essentially fix the relatively new plant.

Second, it is unclear whether the Purple Water project would handle all, or simply a
portion of, the plant's discharge capacity. That said, during a presentation given to the District

board by the City's Shawn White in April 2016, Mr. White stated that contracts in place to use

the recycled water were not sufficient to handle all of the plant's treated water. (UVSD Bd. Mtg.,

4/21/2016, video time stamp 1 1:20.) This is important because if any treated water is discharged
into the river, it remains subject to environmental regulations, namely the nitrate and ammonia
limits. The District's concern widens when it considers the fact there may be insufficient

avenues to discharge the purple water from October through May (i.e. farmers, parks, and and
the golf course don't typically use the same volume of water in cooler months as they do in

warmer months and storage ponds can only hold so much water). In short, while the project
would help the current situation—and may provide benefits in the form of a source of irrigation

water—the issues with nitrate and ammonia levels in any remaining water the plant would need to
discharge in the river must still be addressed. Lastly on this point, the City's statement in its

September 14, 2016, letter that "...it is highly likely that no discharge whatsoever into the river

will be allowed in the foreseeable future" appears to be speculation.

Third, and significantly, the plant itself is at or near capacity. Absent additional capacity,

there is little to no room for development. According to the most recent report prepared by the

City and provided to the District, for the time period ending IVlarch 31, 2016, there are 12,006.71
ESSUs being used by system customers (Exhibit # 2). But, as of March 2004, the City's

reported ESSU allocation was as follows:

CITY: 6603 (54.8% of total)
DISTRICT inside CITY: 2543 (21.1 % of total)
DISTRICT outside CITY 2898 (24. 1 % of total)
Total ESSUs 12,044 (Exhibit #3)
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It seems rather unlikely that there would be a reduction ofESSUs during this time period.
In fact, other City documents recently obtained by the District from the City as a result of a

Public Records Request reflect that from April 1, 2005, through March 31, 2016, there were
actually 388.57 new ESSUs added to the system. If that statistical information is correct, based

on the March 31, 2004, ESSU count of 12,044 ESSUs, then the treatment plant currently has a

total of 12,432.57 ESSUs, which puts it significantly over capacity and in a position similar to
that which the parties faced in the early 2000's.

Other documents show that while in 2002 the reported ESSUs were 13,211, in 2003 they
dropped to approximately 11,500, only to increase to 14,400 or so in 2006 and then back down
again to under 12,000 in 2007. The District can only scratch its head and say to itself "what is

true?" Even by reference to the City's March 31, 2016, ESSU numbers, the plant remains over

capacity. The ESSU calculations are therefore unreliable and untmstworthy. Consequently, the

District is in a dilemma-they are unable to determine whether there exists sufficient capacity to

meet current demand and desired development. The point is, it seems logical and wise to address

these issues before there is commitment to another $50+ million project.

Fourth, the City has made it clear that any water generated by the Purple Water program
belongs exclusively to the City and that the District will not share in any revenue generated from

the program. (Rodin (City Mayor) letter, 10/13/2011, p. 9, § 14-Exhibit # 4.) That said, since
the Purple Water project will handle waste generated by District properties too, it appears the
City will attempt to allocate the additional infrastructure and O&M costs to the District. Thus,

another reason presents itself for fixing the allocation problem now.

Moving on, there has been considerable public discussion associated with the effect of

the District's lawsuit on City's ability to obtain financing for the Purple Water project.

According to the City's September 14, 2016, letter to the District-which was made public- it

appears the City was already awarded approximately $10 million in grants for the project, and it
may seek an additional $13 million in grants. The problem apparently arises with regard to loans

for the Purple Water project. In any event, according to the letter, on April 18, 2016, the City,

through its attorney, communicated telephonically with Sergio Rudin, an attorney representing
the State Water Resources Control Board ("SWRCB"), the entity who controls the loan funding.

During that call, the City was informed that it would be required to confirm, through its counsel,

that there is no lawsuit pending affecting the City's sewer system. The letter goes on to say that,
during a further telephone call on June 28, 2016, SWRCB raised the issue of the District's

lawsuit and stated that it will prevent SWRCB from entering into a loan agreement with the City.

Again, the facts shed light on the issue. During a District board meeting on April 21,

2016—three days after the City was apparently initially contacted by the State regarding the

issue-the City's Sean White made a presentation to the District board regarding the Purple Water

project and handed out a power point packet to aid in the presentation.

During his presentation, Mr. White made absolutely no reference to any issues with loan

funding, grants, or, for that matter, any issues at all regarding the lawsuit. In fact, his
presentation made it quite clear that the City had already received funding for the Pmple Water
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project. In particular, the power point packet, which Mr. White orally discussed as well,
conveyed the following with respect to the "Project History":

a. "Summer 2013 and 2014- Prop 84 Grant Funds awarded in the amount of

$2,090,191 to begin Phases 1 and 2"; and,

b. "November 14, 2015-City applies for and receives Prop 1A Funds totaling

$35,560,000 for Phases 1-3" (Exhibit # 5, p. "8".)

In the portion of the presentation entitled "Project Funding," the following appears:

a. "Total Grants received:

• $2,090,191-Prop 84
• $9,996,000- Prop 1A

b. Financing Received- SRF Loan at 1% Interest
• $25,564,000"

(Id., p. "9," emphasis added.) In other words, as far as the District knew, the City had

already received needed funding.

On Friday, September 16, 2016, two of the District's attorneys, Donald McMullen and

Giny Chandler, reached out to Sergio Rudin, counsel for SWRCB. Mr. Rudin's initial statements

regarding loan status was that his client and the City were still in the negotiation phase—there had

been no funding approval. Mr. Rudin confirmed that it was the City who decided to offer the

sewer system revenue as security for the loan and the Department of Water Resources evaluated

that offered security. But, as previously noted, the City already pledged all system revenue as
security for repayment of the $75 million in bonds. The District presumes there is an

explanation for this, but none has been given to it. In any event, Mr. Rudin did state that one of
the issues his client has with the proposed security is the lawsuit. The District, through counsel,

offered to meet and work with Mr. Rudin, his client, and the City in good faith in order to

consider a resolution or workable conditions to allow the loan to fund. This was done without

any request by the City to do so.

A Final Point on the Issue: The City Itself Filed A Lawsuit Against the District

A fact that has received little, or no, attention is that the City has perpetuated the lawsuit;
this, in the face of the City's claims that the lawsuit is hamstringing its efforts to obtain Pmple

Water financing. Here are the facts. On June 30, 2016—two days after the City claims it was
told by SWRCB for the second time that the lawsuit would prevent loan funding—it filed its own
lawsuit against the District. The action was taken in the District's lawsuit and is called a Cross

Complaint.

It is through this Cross Complaint, in allegations buried deep within it, that the District
was told for the first time that the lawsuit might affect the City's loan financing for the Pmple
Water project. This is significant. On the one hand, the City asserts the lawsuit will preclude
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loan funding, yet it perpetuates the suit by filing its own claims-claims that are unmeritorious at

best. Further, and again, at no prior point in time did the City inform the District of this funding

issue. At no time has it sought to address the issues in this litigation in an effort to secure the

loan. Rather, the City simply suggests the District dismiss its lawsuit so funding may occur. As

noted, however, doing so will only prolong and exacerbate the underlying problems.

The City should take this funding issue as an impetus to sit down with the District,

actually work through the underlying issues, and remedy past wrongs. In this, a complete

resolution may result as to all issues affecting the parties. Even if the only issue resolved in the

discussions is purple water, it will be progress.

Summary

In sum, the District has been left almost completely out of the loop on the Purple Water

project. As expressed above, this is apparently the case because the City claims exclusive rights

to the water and revenue to be generated by the project. The District cannot be expected to idly

sit by and have another deficient project constructed, its costs improperly increased, and its

ratepayers harmed.

Therefore, unless the allocation, revenue, and other issues addressed above are not

abated, not only will the District continue to see its already-significant losses related to the

existing sewer system grow into the future, but the problem will only persist and deepen with the

Purple Water project.

Very truly yours,

^~~~~^ .. //''

,<-/'/ /^ />^"/ ^ /y
"^^^ /// '"^'/^^^

DONALD J. McMULLEN
Attorney for Ukiah Valley Sanitation District

DMJ/kab
Ends.

ec:

Client
Leo R. Bartolotta, Esq. by email only

Michael E. Chase, Esq. by email only

David J. Rapport, Esq. by email only

Kristine Lawler, City Clerk
Sage Sangiacomo, City Manager
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CITY OF UKIAH
Combining Statement of Fiduciary Net Position

Fiduciary Funds
June 30, 2014

Assets

Cash and investments
Cash and investments with fiscal agent
Receivables:

Accounts
Unbilled
Accrued interest

Real property held for resale
Capital assets

Total assets

Liabilities

Accounts payable
Accrued salaries and benefits
Accrued interest
Payroll withholdings and

employer contributions
Customer utility deposits
Other deposits
Due to other agencies
Noncurrent liabilities:

Due within one year
Due in more than one year

Total liabilities

Net Position

Held in trust for other purposes

Special Deposit

15,220

881,947

18,495

393,055
470,397

881,947

Private Purpose Trust Agency

Payroll
Revolving

Downtown
Business

Improvement

Ukiah
Successor

Agency

Total Private
Purpose Trust

Ukiah Valley
Sanitation

District
Russian River

Garbage Billing . Watershed Total Agency

866,727 $ 550,389 $

202

550,591

2,798

547,793

550,591

503 $

829

4,414,059
5,760,668

9,947
3,730,238

142,295

^5,831,678
5,760,668

16,251

9,947
3,730,238

142,295

$ 4,589,293 $ 684,560

355,532 23,567
292,288
15,953 1,517

2,268,471

1,332 14,057,207 15,491,077 $ 7,521,537 $ 709,644

5,604
390

137,240

965,000
9,727,586

26,897
390

137,240

547,793
393,05.5

470,397

965,000
9,727,586

522,163 $ 151,824

6,999,374 557,820

140,322 $ 5,414,175

313

26,021

10,835,820 12,268,358 $ 7,521,537

$ 1,332 3,221,387 $ 3,222,719,

379,099
292,288

17,783

2,268,471

140,635 $ 8,371,816

700,008

114,614 7,671,808

709,644 $ 140,635 $ 8,371,816
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CITTOFUK. -ANDUVSD
ESSU STATISTICS REPORT

APRIL 1,2016
(04/01/2015-03/31/2016)

Report March 2016

City Accounts S ESSU Units

6305.S4

UVSD #ESSU Units

5700.07

Total All Acct. #ESSU Units

12006.71

March 2016% of Total 52.53% 47.47% 100.00%

Percent Use to Date
March 2016

60.79% 58.37% 59.22%

New Plant 20 Year Net
ESSU Used

510.62 910.55 1421.17

New Plant Total
ESSU's Remaining To

Date
329.38 649.45 978.83

New Plant Agreement 35.00% 65.00% 100.00%

New Plant Capacity 840 1550 2400

CITY.PRR.07-14-16.REQUEST#5 2278
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CITY OF UKIAH and U.V.S.D.
SEWER STATISTICS

MARCH 2004
SEWER BILLING STATISTICS AS OF MARCH 2004

Billing
Cods
SADD
so
SG2

SC3
SDC
SDC2
SDC3
SDDD
SD
SR
1
100
TOTAL
%OFTOTAt|

City Accounts

facets

44|
564J

11

sEiiis§g|

4266|

4875[
6QA%\

» units

417
198<

1
c

4202
c

66(M
54.8%

ami

billed
$ 6,884.67

$ 32,78358
$ 8.26

^^S^^^KfSSaSSSssfS"!

$ 69,389.51

$ 109,026.40

54.891

San District Inside Cltv

facets

iliiiil

w^y-^yfsy-®^sNt^%s^l

136]

25|
1270|

St-iSf®!R'?SSS;=a7S]

14311
17.7%|

» unite

Hiiill

103i
(
(

ZAt
126;

(
254H

21.1-X

Billing Codas for City Customers
Rxed Charges:
SADD
sc
SC2
SC3

iewer add-on charges

Sommerclal Sewer charges

112 unit Commercial sewer charge

1/3 Commsrctal sewer charge

Rate Schedules:
SR
1

residential sawsr charges

Sommercial sewer changes

amt

allied

'^^s'^:^ys^^SSSSSSSaSSSS

ISpiiiiil
$ 17,060.68

5 4,094.48

$ 20.828.13

5 41,98359
21.1%

Si
I sects

~^KS^SS,
irWyV^

^??5^^

ms
VSS''S£'S^
§i»^8SSt,

1641

12!
176!

21.9%

District outeIdB Cltv

f unite

^^^^^

SFS
BasSiSSs;

Z209|

689|
2898|

24.1%|

ami

Mled

SSSSSiK?-^ ^'l:'.>:'?^:s??.S'-'i^4

iSSSiliSS.

SiH8iSSS&
$ 36,46853

$ 11,370.63

S 47,838.76

24.1%

Total

facets

"siSSgSil
s^SS^'^S

136|
0|
0|

251
2910|

1291
3200)

39.6%)

SanDtetrft

i units

1033
a
c

24B
347C

683
S44G

45.2%

Accounts

amt

Med

$ 17,06068

s,_ ^ .^

$
$ 4.094.48

$ 57,296.36

$ 11,370.53

$ 89,822.05

45.2%

I
Total of all f

facets

44|
S64|

1i
0|

136|
0|
0[

Z5|
2910|
4Z66|

129|
J0751
ioo%|

» units

m
198<

1
(

103S
(
(

24i
347(
420S

688.Z05{
^12.044
^-tOtS'i!

Billing Codes for District Customers

3DC
3002
3DC3
3DDD

Rate Schedules:
3D
100

^ommBrclat sower chargsssewer charges

1/2 unit Commarelal sewer charge

1/3 unit Commercial sewer charge

additional sewer units

lules:
residential sewer charges

Sommerclal sawer charges

Data was obtained from "Statistics Report" feature in Clty/UVSD billing system for period beginning 3/1/04 and ending 3/31/04.
Sjty customer count and charges are .obtained from^ategories "UK° and "COM" in the "total Irills'1 column.
The # of units are obtained by dividing the amount billed by current rate of $16.51.

counts

ami
lilted
$ 6,884.67

¥ 32,763.96

$ 8.26

$
$ 17,060.68

$
$
$ 4,094.48

$ S7.296.36
$ 69.369.51

$ 11,370.53

$198,848.45
100-X
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Letter to UVSD Board of Directors Page 9
Subject: Ad hoc committee proposals

Dated: October 13,2011

Clarification of these provisions could address the on-going dispute over sharing
administrative costs and could afford an opportunity to resolve the dispute over the 2009-
10, 10-11 and 11-12 budget years.

Section 14

This proposal should be discussed by the City Council and the District Board. The City
Council notes that Water Code Section 1210 provides, in pertinent part, as follows: "The

owner of a waste water treatment plant operated for the purpose of treating wastes from a
sanitary sewer system shall hold the exclusive right to the treated waste water as against

anyone who has supplied fhe water discharged into the waste water collection and

treatment system, including a person using water under a water service contract, unless
otherwise provided by agreement."

The current Participation Agreement does not agree to grant the District a right to treated
waste water. As stated in the Preliminary General Comments, the City Council would
have to be convinced that it is a benefit fo the City's residents and sewer system

ratepayers to share wastp water produced by the WWTP with the District. ": .

The City Council looks forward to productive negotiations through the ad hoc
committees on the changes to the Participation Agreement discussed by the ad hoc
committees and the issues Gontained in this letter.

Very tmly yours,

Man Rodin, Mayor

ec: City Council

City Attorney
City Manager

UVSD 17974
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City of Ukiah

TRANSMITTAL
DATE:

TO:

FROM:

RE:

April13,2016

Ukiah Valley Sanitation District
Attn: Frank McMichael, District Manager
151 Laws Avenue
Ukiah, CA 95482

Sean K. White
Director of Water and Sewer
411 West Clay Street, Ukiah, CA 95482
Phone: (707)467-5712

RECYCLED WATER PRESENTATION

Dear Frank,

Enclosed you will find the presentation prepared for the April 21, 2016 meeting of the Ukiah
Valley Sanitation District Board of Directors, in order to provide consistent information amongst
our agencies, I have updated the most recent update given to the Ukiah City Council. The
presentation contains all of the material you and your Board should need to prepare for your
meeting.

Sincerely,

Sean K. White

Enclosure

Cc: Sage Sangiacomo, City Manager
David Rapport, City Attorney
Tim Eriksen, PE, Director of Public works/City Engineer
Jarod Thiele, Public Works Project Analyst
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Recycled Water Project

Ukiah Valley Sanitation District Update

April 21, 2016
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September 1, 2010 - Council Approved Request for Proposals (RFP) for Engineering Services for the preparation of a
Recycled Water Master Plan.

October 2, 2010 - 5 RFPs were received and reviewed. Interviews were held with 2 firms and Carollo Engineers was
selected by the review committee.

December 15, 2010 - City Council awarded the Contract to Carollo Engineers.

February, 2011- Staff began working on the Master Plan with Carollo Engineers, Mendocino County Farm Bureau,
Ukiah Valley Sanitation District and the Russian River Flood Control District with other stakeholder "involvement.

August 12, 2011- Qty received a Facilities Planning Grant from the State Water Resources Control Board (SWRCB)
which reimbursed 50% of the cost to prepare the Master Plan (hereinafter called "Recycled Water Feasibility Study").

December?, 2011-City Council received an update on the progress of the Feasibility Study. Once data was gathered,
stakeholder workshops were held and the alternatives were developed.

June 21, 2012- Contract with Carollo Engineers was amended to include CEQA-Plus Initial Study.

June 5, 2013 - City Council adopted a resolution approving a Mitigated Negative Declaration for the Recommended
Alternative of the Recycled Water Feasibility Study.'

Summer 2013 and 2014- Prop 84 Grant Funds awarded in the amount of $2,090,191 to begin Phases 1 and 2

May28, 2014 - City Council Awarded a contract to Carollo Engineers for the design of Phases I and II of the
Recommended Alternative.

August 31, 2015 - SWRCB approves Change Petition WW0082 changing Purpose and Place of Use for Treated
Wastewater

November 14,2015-City applies for and receives Prop 1A Funds tota

March 16, 2016- Cityamends agreement ($697,629) with Carollo to add Design of Phase 3 and to complete a Water
Balance Model

r



Project Fundin
Funds committed to date:
9 $1,543,531 Design, CEQA and Permitting Costs

Source of Funds:
8 City Sewer Capital Fund 844

Total Grants received:
- $2,090,191-Prop 84

' $9,996,000- Prop 1A

Financing Received- SRF Loan at 1% Interest
• $25,564,000
s Annual Debt Service- $1,157,904

• 1996 AVWT \-om paid off April 2016- $425/649
• Net Debt Service- $732,255 (3.0% of total Wastewater Operating Budget)

°1


